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STEELE, Chief Justice:



Nancy Showell and Randy Taylor appeal from a Ban@lourt order
terminating their parental rights in their two chén. On appeal, these parents
argue that the Division of Family Services failedserve them with notice of the
termination hearing and that the Family Court theee lacked jurisdiction to
terminate their parental rights. Because we atiraethe parents did not receive
proper notice, we reverse the judgment of the Ra@durt and remand for further
proceedings.

FACT AND PROCEDURAL BACKGROUND

On May 2, 2007, Showell and Taylor brought theio mvinor children, Nila
and Anna, to the Wilmington Hospital. They soumgisulin to treat Nila’'s Type |
Diabetes but had no money or other resources. hibspital staff alerted the
Division of Family Services and a DFS worker regpemh to the scene and
guestioned the parents. The parents told that\wdi&er that they last resided at a
motel in Minnesota, were North Carolina resideats] that they recently lost their
Medicaid benefits. The parents also stated thay there traveling to North
Carolina and New York to obtain birth records, medfort to have their Medicaid
benefits reinstated.

The parents refused to give DFS an address or o#li@ble means of

contact and provided only an inoperative Minnegwigpaid cell phone number.



At some point, the DFS worker left the parents tamated. The parents fled the
hospital with their two children, and without Nilaceiving any insulin or medical
care. The police eventually apprehended the pgrantl DFS obtained emergency
custody of the children.

Showell called DFS the next day, and learned thatrseeded to attend a
preliminary protective hearing later that week. SJRstructed Showell how to set
up a visit with her children. Although Showell ueéd to provide any other
information, she did give DFS the address &fakeigh, North Carolina P.O. Box
where she and Taylor received mail. The next dag of Showell's family
members informed DFS that the parents had retumBidrth Carolina.

The parents appeared at the preliminary protettaring on May 9, 2007.
After that hearing, Showell emailed her DFS casé&etorseveral times. DFS
emailed Showell the terms of her DFS case plan.arinApril 2, 2008 email,
Showell provided DFS with &\ilson, North Carolina address where she and
Taylor currently resided.

A series of dependency hearings followed. Desfit®well’'s ongoing
communications with DFS, neither parent attendgdadrithose hearings or visited

the children. On November 2, 2007, DFS filed atjogtto terminate Showell and

! A court appointed attorney represented Showall, the Family Court informed Taylor

that it would also appoint an attorney to represaemt



Taylor’'s parental rights. The Family Court schedul hearing for March 14,
2008. DFS sent notice of that hearing to the Rhalé?.O. Box that the parents
originally provided as their mailing address. D&So published notice iithe
Charlotte Observer, aCharlotte, North Carolina newspaper.

On March 14, 2008, the Family Court attempted twdha hearing
concerning the termination petition. After waitiagproximately forty minutes for
the parents to arrive, the court discharged th#orreeys. About twenty minutes
later, the parents arrived. The court telephohedoarents’ attorneys, who agreed
to return and proceed with the hearing. While wgifor counsel and for reasons
not in the record, the parents created a distudb#mat required the Capitol Police
to remove the parents from the courthouse. ThéalfF&uourt then rescheduled the
hearing for August 12, 2008.

The Family Court published notice of that rescheduhearing inThe
Wilmington News Journal (but not The Charlotte Observer or any other
publication). The parents did not appear at tresring and the Family Court
entered an order terminating their parental righthe parents appeal from that
order.

DISCUSSION
On appeal, the parents argue that DFS did notuadely notify them of the

petition for termination of their parental rightsThey argue that they did not



receive adequate notice because: (1) a petitiothéotermination of parental rights
IS a new proceeding that is not covered by anyezarbtice; (2) DFS knew of their

address in Wilson, North Carolina and did not maiice to that address; and (3)
DFS published the notice in a Charlotte newspapémbither in a Raleigh nor a
Wilson, North Carolina newspaper.

DFS responds that the parents received sufficieotice for three
independent reasons: (1) it published the noticéhmCharlotte Observer; (2) it
mailed the notice to the parents’ Raleigh P.O. Baxd (3) the parents’
“appearance” at the March 14, 2008 termination @eding subjected them to the
jurisdiction of the Family Court.

On appeal from a termination of parental righte veview the legal
determinations of the Family Coudé novo.? Family Court Civil Rule 4 generally
controls service of process in the Family Courpe&fically, 13Del. C. § 1107A
describes the notice requirements for terminatimcgedings, as follows:

(a) Notice of the time, place and purpose of tharing shall be

served upon the parent or parents, person or peKEonrganization

holding parental rights at the respondent’s lagivkm address or to

the address recited in the petition.

(f) If the Court shall find that personal servicghin the State cannot

be accomplished upon the parent or parents, pessqrersons or
organization holding parental rights, the Courtlistheen cause notice

2 In re Heller, 669 A.2d 25, 29 (Del. 1995) (citingn re Sevens, 652 A.2d 18, 23 (Del.
1995)).



of the time, place and purpose of the hearing tpuddished once a
week, for 3 successive weeks, in such newspaptreofounty, 1 or
more, as the Court may judge best for giving themaor parents, or
person or persons or organization holding paremgaks notice, the
formal wording of said notice to be approved by t@eurt.
Publication shall also be made in the locality ihieh the parent or
parents, person or persons or organization holdargntal rights is
believed to be located if different from the countyhere the
publication just described has been caused. ThatCGoay, upon
request by the petitioner, order that personaliserand publication
occur simultaneously.

(g) If any publication is ordered pursuant to sahisa (f) of this
section, the Court shall also order that the Cidrthe Court, at least 3
weeks prior to the hearing, send by regular antst@gd or certified
mail to the parent or parents or person or perswnerganization
holding parental rights, at the address or addseggpeen in the
petition, a copy of the same notice, or a similatiage of the time,
place and purpose of the hearing.
l. The Notice by Publication and Mail Were Defectie
The parties’ arguments are straightforward. Thesqa argue that the
attempts to serve them with notice of the termorathearing by publication and
mail were deficient. DFS argues that the pareateived adequate and proper
notice.
To provide notice to a party who cannot be perdpisairved both notice by

publicationand by mail are necessaty.Although the parents had notice of the

ongoing dependency hearings, the petition to teataitheir parental rights was a

3 See 13 Ddl. C. 8§ 1107A(g). It appears unlikely that the statdatemplated “county” to
apply beyond Delaware’s three.



new proceeding that required new notice undeD#B3 C. § 1107. The parents
were North Carolina residents who were presenthat state and could not be
personally served in Delaware. Therefore, undeD@&3C. § 1107A(f), notice of
the termination proceeding was required to be phblli once a week for three
weeks in “such newspaper of the county, 1 or masethe Court may judge best
for giving the parent ... notice.... Publication slelBo be made in the locality in
which the parent ... is believed to be located ifedé#nt from the county where the
publication just described has [occurred].”

Whether the parents were given adequate noticse turrwhether publishing
in the The Charlotte Observer properly complied with the statute. That
newspaper publishes from the City of Charlotte,tNdarolina, in Mecklenburg
County. DFS had two North Carolina addressesherparents, one in Raleigh (in
Wake County), North Carolina’s capital, and on@\iiison. We need not decide

whether Raleigh or Wilson would have been the pragmace of publication

4 Although notice was published in tiéImington News Journal, DFS concedes that that

publication was only to provide notice to any unkmcdfather. The record does not disclose the
geographical scope dthe Charlotte Observer. Further, the record does not indicate whether
DFS knew that there are: (1) two Wilson North Qiaajs] each with their own newspapers
(Wilson, Wilson County, theAlson Daily Times, eastern North Carolina, 216 miles from
Charlotte; and, Wilson, Buncombe County, 9 milearfrAshville and theCitizen Times and
Mountain Xpress newspapers and 121 miles from Charlotte. Onlyg#nuine difficulty could
DFS have selected a major newspaper less likglyadaide proper notice within North Carolina,
and, (2) that th&aleigh News and Observer disseminates throughout Central and Eastern North
Carolina (including Wilson, Wilson County).



because in no event would publication in a Charlatewspaper be likely to
provide notice and therefore be proper.

The notice by mailing provisions within I3el. C. § 1107A(g) only apply
when there is proper publication. Therefore, wedn@ot reach the issue of
whether the parents were properly served by madcause DFS did not publish
notice of the termination proceeding in the appedprlocality, the parents did not
receive proper notice.

[I.  The Parents Did Not Enter an Appearance in theFamily Court and
Submit to That Court’s Jurisdiction

DFS claims that the parents submitted to the Far@iburt's personal
jurisdiction by “appearing” at the March 20, 20@8nination hearing. Having
submitted to that court’s jurisdiction, DFS argutge parents cannot now claim
that they did not receive notice of the reschedukhination hearing. The
parents did not file a reply brief, nor did theydegks this argument in their
opening brief.

DFS relies on a federal case to support its positi@t an appearance in
court is tantamount to personal service of proteshjch DFS implies would
fulfill the notice requirements for a terminatiomopeeding under 1®d. C. §

1107A(h). That argument lacks merit. DFS confuies act of physically

° See SM.W. ko, Inc. v. Howard Concrete Pumping, Co., Inc., 170 F. Supp 2d 152
(Dist. N.H. 2001).



appearing in court with the legal act of enterindqoamal appearance in court.
Although the parents physically arrived in the ¢bause, their late arrival and
apparent conflict with the capital police preventieel hearing from occurring. The
parents did not enter a legal appearance beforeahmely Court, and thus did not
submit to the Family Court’s personal jurisdiction.

DFS suggests that, because the parents arrived abtirthouse, their actual
knowledge of the hearing bars them from arguing thair notice was defective.
That argument fails because a party’s actual kndgdeof a lawsuit does not
excuse a failure to give statutorily mandated radtic

Because DFS did not publish the statutorily reglimetice in the correct
county or locality and because the parents didenb¢r a legal appearance in the
Family Court, that court lacked jurisdiction tortenate the parents’ rights in their
children.

CONCLUSION

For the foregoing reasons, we REVERSE the judgrottiie Family Court

terminating Showell and Taylor’s parental righ®he case is REMANDED to the

Family Court for proceedings consistent with thipif@on.” Should a basis for

6 See Assist Stock Management LLC v. Rosheim 753 A.2d 974, 982 (Del. Ch. 2000)
(holding that failure to comply with the servicequerements of @el. C. 8 18-109—on serving
the managers of LLGskept the court from having personal jurisdictiorepthe defendant,
even if he had actual knowledge of the lawsuit).

! On remand, the Family Court shall order DFS teethgp a plan for reunification.



termination of parental rights develop thereaft®f-S may then proceed

accordingly.
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